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DEPARTMENT OF STATE

Washington, ©.C. 20520

Honorable Clement J. Zablocki
Chairman, Subcommittee on National
Security Policy and Scientific

Developments
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairmans:

Pursuant to my letter to you of August 9, 1973, on
War Powers legislation, and your reques L for’ conments
of the Executive Branch thereon, pleaqa find attached
a memorandum of the Department of State on War

Powers that is responsive to your request.

The Office of Management and Budget advises that from
the stanop01nt of the Administration's program

there is no objection to the submission of this !
memorandum.

Sincerely yours,

Marshall Wright
foa Assistant Secretary for
Congressional Relations

Enclosure:
As stated



DEPARTMENT OF STATE,

Washington, D.C. 20520

WAR POWERS

The Department of State believes that both the House
Joint Resolution (H.J. Res. 542) and the Senate Bill
(S. 440) on the war powers present extremely serious
constitutional and political difficulties. At the same
time, the reporting requirements contained in both of
those proposals appear to constitute canstructive
efforts to enhance coordination between the Congress
and the Executive in the exercise of the war powers.

It is believed that legislation comprising appropriate
reporting requirements could do much to facilitate a
profounder cooperation between the Executive and the
Congress as well as wider public- undexrgtanding and
support of such measures as it may prove necessary to
take in this sphere. However, other provisions of
these proposals purport to limit or terminate Presidential
authority in what are believed to be potentially
dangerous, unnecessary, and, in some cases, unconsti-
tutional, ways. .

Among the most objectionable provisions is that con-
tained in Section 3 of S. 440. That section contains
an exclusive listing of the instances in which the
President may introduce the armed forces into hostilities
or situations in which imminent involvement in hostilities
is clearly indicated by the circumstances. Section 3
would thus legislate strict limitations upon Presidential
reactions to future unknown and, in some measure,
unknowable situations. The practical impossibility of
anticipating today every future exigency in which the
nation's safety and vital interests would compel such
use of the armed forces must be apparent to anyone
who reflects on the varied character of the emergencies
which have arisen in the eventful history of this

- nation. The drafters of our Constitution were wise
enough to recognize the impossibility of foreseeing
the variety of those events, and, for that reason
among others, they framed and allocated the war powers
in general and broad terms. We can be no more certain
than they were of anticipating every kind of future
emergency. Accordingly, it is submitted that we would
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be most ill-advised to adopt legislatifn which purports
to do s0.




Support for the flexible scheme of the Constitution
does not equate with support for unlimited Presidential
war-making powers; it does, however, entail support for
the maintenance of a readily adaptable governmental
system in which all branches can respond appropriately
to any crisis that might arise, whether long foreseen
or not. Although it presents its own crucial GifEi~
culties, H.J. Res. 542 does avoid the hazards of
attempting to make an exclusive and comprehensive list
of the ways in which the President may exercise his

war powers.

A major area of difficulty raised by both the Senate
bill and the House resolution involves the provision
for an automatic termination of Presidential authority
to employ the armed forces in certain situations after
a designated period of time, a period which, in the
context of a particular case, necessarily would be
arbitrary. Such termination would not require any
congressional action at the time. Neither the Senate
deadline of thirty days nor the House proposal of 120
days adds any new capability to that which the Congress
already has to review the reports this legislation
requires whenever the Congress desires to do so.. An
arbitrary deadline could, however, seriously diminish
the deterrent value of our armed forces and could
effectively destroy any incentive on the part cf an
adversary to reach an early settlement of a crisis.
Instead, an adversary's efforts might well be concen-
trated on persevering through a proclaimed deadline in
hopes of congressional inaction, thereby effecting a
unilateral United States disengagement. Indeed, the
result of such provisions might well be an intensifi-
cation of a crisis rather than a diminution as the
cutoff date approached. To create such risks to the
national security without enhancing any present
capacity for effective decision-making seems unnecessary
and unwise.

Moreover, profound legal as well as policy problems
are raised by the categorical reguirement in both
proposals that the specified Presidential authority
automatically terminates after the passage of an
arbitrary period of time. In fact and law, it is
clear that, on the contrary, even affirmative action
by the Congress could not terminate all Presidential
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authority to employ the armed forces in hostilities.
For example, the President clearly has both the con-
stitutional authority and responsibility to protect
the United States and its armed forces from armed
attack regardless of how long it takes to do soc. Any
legislative attempt to restrict that authority would
be unconstitutional.

Section 4(c) of H.J. Res. 542 poses an additional
problem in that it purports to allow Congress at any
time to compel the President to withdraw the armed
forces from hostilities by the passage of a concurrent
resolution. Although the Congress has in the past
granted Presidents certain powers subject to their
being withdrawn by concurrent resolution, this is
clearly not a comparable case. H.J. Res. 542 does not
purport to be a conditional legislative grant to the
Executive of additional power; it rather purports to
terminate any otherwise established Presidential
authority by a simple concurrent resolution. Under
this theory the Congress could tomorrow decide that
henceforth it could negate any legislation it has

ever passed simply by adopting a concurrent resolution
in the future. The role of Presidential approval and
veto in the legislative process could thus be effectively
avoided. Such a procedure is clearly not acceptable
as a matter of law or public policy.

Responsible, intelligent and effective exercise of the
war powers requires the fullest participation of and
cooperation between both the Congress and the Executive,
not the undermining of the powers of one Branch by the
other as, it is believed, would be the effect of
elements of S. 440 and H.J. Res. 542. |It is accordingly
submitted that significant changes must be made to

this proposed legislation before it can make a consti-
tutional and constructive contribution to the operation
of the Government and serve the interests of the nation.



DEPARTMENT OF STATE

Washington, D.C. 20520

g
EXECUTIVE BRANCH COMMENTS ON H.J. RES. 542

1
Section 1: Short Title |

Section 2: Consultations

Acceptable.

Section 3: Reporting

Acceptable.

Section 4. Congressional Action

4(a): Acceptable.

4(b): This subsection raises profound eonstitutional
and policy problems. For example, the sweeping language of
this provision would preclude the President from sustaining
for more than 120 days without congresgional consent employ-
ment of our armed forces stationed abroad in hostilities
even in their own self-defense. The bresent language does
not cover only offensive operations unrelated to self-defense.
Even though one might assume that the Congress would always
support efforts of self-defense, as a matter of constitutional
authority that right and that responsibility belong to the
Commander—in“Chief, not to the Congress. Legislation cannot
alter that basic fact, and legislation |which attempts to do
so is unconstitutional.

The authority and ability of the Congress to bind or
inhibit many other actions of the President by passing a
legally compelling billor joint resolution is ungquestioned.
However, very serious questions do arise about both the
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wisdom and the legality of a categorical requirement that

any Presidential authority, whether con
lative, to sustain certain actions with
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compelling manner,
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. ]

-

Because the Congress already has the authority to
review at any time the reports required by Section 3, this
deadline really adds nothing new to the power of Congress
in the war powers area. On the other hand, an arbitrary
deadline surely could destroy any incentive to a future
adversary to reach an early settlement of a crisis; instead,
an adversary would quite likely try to continue a confronta-

‘tion until that fixed date in hopes that Congress might fail

to act and hence compel the unilateral disengagement of U.S.
forces. To create such a risk to the national security

without enhancing any present capacity for effective decision-
making seems unnecessary and unwise.

4(c): Section 4(c) presents the ¢unuamental problem
that if the President has lawfully, but absent a declaration

of war or 5pec1f1c congressional authorlzatlon, engaged the

armed forces in hostilities outside tha territory of the
United States whether for self-defense or other reason, the
Congress by simple concurrent res olutl n, which does not have
the force of law, could compel their d sengagement at any
time. Even in those situations in which the Congress could
clearly terminate Presidential activities, such as through
the use of its appropriations power, the Congress would of
course have to do so in a legally compelling fashlon, not
through a concurrent resolution which is an expression of

the sense of the Congress rather than binding legislation.

The Congress has in the past granted Presidents certain
powers subject to their being withdrawn by concurrent reso-
lution, but this is clearly not a comparable case. This
resolution does not purport to be a conditional grant to the
executive of additional power; it purports only to terminate
any already established Presidential authority by a simple
concurrent resolution. Under this theory the Congress could
tomorrow decide that henceforth it could negate any legisla-
tion it has ever, passed simply by adopting a concurrent
resolution in the future. Such a procedure is clearly not
acceptable as a matter of law or publi policy.

Sections 5 and 6: Congressional Priority Procedure

These sections are generally acceptable in that
some priority procedure is essential in this context.

Section 7: Termination of Congress

No objection.
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Section 8: Interpretation of Act

No objection.

Section 9: Effective Date

No objection.

August 28, 1973




DEPARTMENT OF STATE

Washington, D.C. 20520

- EXECUTIVE BRANCH COMMENTS ON S. 440

+« Section 1: Short Title

Section 2: Purpose and Policy

The desire to ensure the cooperation of the Congress
and the Executive in decisions involving the use of armed
force in the manner envisaged in the Constitution is of
course fully acceptable to the Executive Branch. The
particular description contained in this Section of the
respective Constitutional powers of the Congress and of
the President cannot; however, be considered a compre-
hensive or in some cases accurate definition of those
powers. For example, the President clearly has the
authority and the responsibility to ensure the self-
defense of the United States whether or not a threat
may fit within the particular formula of this Section.
On the other hand, the interpretation of the "necessary
and proper" clause of the Constitution would construe
Congressional power as much broader than that in-
tended by the Constitution. That clause was intended
primarily to guard against an excessively narrow con-
struction of the authority of the Federal Government
vis—-a-vis that of State Governments. That clause has
never been interpreted to empower the Congress to change
the balance and yet that is precisely what is being
attempted here. That type of change would require
amendment of the Constitution.

Section 3: Emérgency Use of the Armed Forces

Section 3 is one of the most objactlonable Pro—
visions in the entire blL;«and_;xrehwﬁ%é—be—deletgia
Tt purports to set forth an exclusive |listing of the
instances in which the President may introduce the armed
forces into hostilities or situations where imminent
involvement in hostilities is clearly indicated. The
Congress would thus legislate strict limitations c¢n
Presidential reactions to future unknown and perhaps
unknowable situations.
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The practical impossibility of anticipating today
every future exigency in which the nation's safety and
vital interests would compel such use f the armed forces
must be apparent to anyone who reflects on the varied
character of the emergencies which have arisen in the
eventful history of this nation. The drafters of our

- Constitution were wise enough to recognize the impossi-

bility of foreseeing the variety of those events, and,
for that reason among others, they framed and allocated
the war powers in general and broad terms, We can be

no more certain than they were of anticipating every kind
of future cmergency. Accordingly, we would certainly

be most ill-advised to adopt legislation which purports
to do so.

Section 4: Reports

Acceptable. This approach, unlike that contained in
Section 3, can be viewed as a constructive effort to en-
hance coordination ang cooperation between the Congress
and the Executive in the exercise of the war powers.

Section 5: Thirty-Day Authorization Pgrimd

Section 5 presents a major area of difficulty by
Providing for an automatic termination of Presidential
authority to employ the armed forces in certain situations
after 30 days from their introduction into that situation.
This pPeriod, in the context of a partic lar case, would
necessarily be arbitrary. Such termination would not
require any congressional action at the time. It would
not, however, add any new capability tol| that which the
Congress already has to review the reports this legislation
requires whenever the Congress desires to do S0, | An
arbitrary deadlinelcould, on the other and, seriously
diminish the deterrent value of our armed forces and could
effectively destroy any incentive on the part of an
adversary to reach an early settlement of a erisis,
Instead, an adversary's efforts might well be concen-
trated on Persevering through a proclaimed deadline in
hopes of congressional inaction, thereby effecting a

unilateral United States disengagement. Indeed, the

result of such Provisions might well be an itntensifi-
cation of a crisis rather than a diminution as the
cutoff date approached. To create such risks to the
national security ' seems unnecessary and unwise.




Moreover, profound legal as’ well as policy problems
are raised by the categorical requirement in both
proposals that the specified Presidential authority
automatically terminates after the passage of an
arbitrary period of time. In fact and law, it is clear
that, on the contrary, even aFflrmatlve action by the
Congress could not terminate all Presidential authority
to employ the armed forces in hostilities. For example,
the President clearly has both the constitutional
authority and responsibility to protect the United States
and its armed forces from armed attack regardless of how
long it takes to do so. Any legislativp attempt to
restrict that authority would be unconstitutional.

Section 6: Termination Within Thirty“Dhy Period

Section 6 appears to be conolsuent‘w1bh our Con-
stitutional procedures for adopting leanslatlon, and
hence no objection is raised. However, it is unclear
why the armed forces engaged pursuant to section 3(3)
of this act should not be subject to the same protection
and safeguards as those acting under section 3(1l) or
3(2). It would appear that section 3(3D should be added
to this list. |

\
Section 7: Congressional Priority Provﬁsions

No objection. Some form of priority status is
certainly required for bills submitted Lnder the scheme

.envisaged by this bill.

Section 8: Separability Clause

‘No objection.,

Section 9: Effective Date and Applicability

No objection.
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