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The Commission has been widely and publicly criticized for the paucity
of the results of its work, In recent months &te activities have been mariked
by dissensions. The British representative, who wus alsc Chairman of the
Comisaion, ard the Norweigian member, have reaigned.

Ihe orimes to be punished, The crimimality of the Gersan leaders and
their asscciates does not conaist solely of individwal outrages, but repre-
senta the result of a systematic and plamned reign of terror within Germany,
in the satellite Axis countries, and in the occupled countries of Europe.
This conduct goes beck at least as far as 1933, when Hitler was first appoin-
ted Chancellor of the Reich, It has been marked by mass murders, imprison-
ments, expulsions and deportations of populations; the starvation, torture
and inhumen treatment of civilians; the wholesale looting of public and
private property on a scale usparalleled in mm-ﬂ and, after initiation
of "total® war, its prosecution with utter and ruthless disregerd for the
laws and customs of war,

We sre satisfied that these atrocities were perpetrated in pursuance of
a premeditated criminal plan or eaterprise which either contemplated or
necessarily involved their commission,

Ihe oriminels to be punlshed. The outstanding offenders are, of course,
those lesders of the Nazi Party and German Reich who since Jemuary 30, 1933,
have been in control of formulsting and executing Hasi policies.

In sddition, the Nazi leaders created and utilised a numerous organnization
for carrying out the acts of oppression mnd terrorism which their program
involved, Chief smong the instrumentalities used bty them are the 33, from
the personnel of which the Cestapo is constituted, and the SA. These organi-
sations consist of exsctingly screened volunteers who are pledged to abaclute
obedience, The monbers of these organisations are slso the persomnel
primarily relied ugon to carry on postwar guerills and underground operations,

Riltiowlties of identification and proof, The mumes of the chief
Cersen lesders are well known, and the proof of their pullt will not offer
great diffioulties, MHowever, the orimes to be punished bave been committed
vpon such & large scale that the problem of identification, trial and punish=-
ment of thelr perpetrators presonts s situation without parallel in the
adninintration of criminal justice. In thousande of cazes, it will be im=
possible to establish the offender's identity or to connect him with the
particuler mot charged., Witnesses will be dead, otherwise incapacitated
end sesttered. The gathering of proof will be laborious and costly, and tie
pechanical problens involved in uncovering and preparing proof of particulsr
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offensea one of appalling dimensions. It is evident that only = negligible
minority of the offerders will be remched by attempting to try them on the
besia of sepernte prosecutions for thedir individusl offenses, It is not
unlikely, in fmct, that the Nazis bave been counting on just such considera=
tions, together with delay and war weariness, to protect them sgsinst
punishment for thefr crises if they lost the war,

legel Difficulties, The stiempt to punish the lazi leaders and their
associztes for all of the strocities committed Yy them also involves serious
legel difficulties, Many of these atrocities, as noted in youwr statement on
the aubject of persecution dated 24 Yerch 1944 (Tab E), were "begun by fhe
5‘; the davs of peage snd multiplied them & hundred times in time
war," Thege pre-sar atrocities are nei "war crimes" in tho technical
senae, nor offenses agsinst internatiomsl law; and the extent to which they
;{ bave been in violation of German law, as changed by the Naszis, 1s doubt=-
. HNovertheless, the declared policy of the United Mations fa that thege
erimes, too, shall be punished; and the interests of postwar security and
a necesgary rehabilitation of German peoples, a&s well as the demands of
Juatice, require that this be dome.

1

&
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V. EXONENED PROOTAN

After Germany's unconditional surrender the United Nations could, if
thay elected, put to death the most notorious lasi criminels, such as Hitler
or Himmler, without trial or hearing, We do not favor this methed. While
1t has the advantages of a sure snd swift disposition, it would be violsative
of the most fundamental principles of justice, common to all the United
Nations. This would encourage the Gernsns to turn these criminals irto
wartyrs, and, in any event, only a few individumle could be reacked in this

way.

We think that the just and effective solution lies in the use of the
judicial method. Condemmation of these crimimals after a trial, moreover,
would command maximum public support in our own tines and receive the respect
of history. The use of the judicial method will, in eddition, meke avail-
able for all menkind %o study in future years an authentic record of Naszi
crines and criminality,

We recommend the following:

The Germen leaders and the orgeanizations employed by them such as
those referred to above (SA, 88, Oestapo), should be charged both with the
comnission of their atrocious erimes, and also with joint participation in
a broad eriminal enterprise which included and intended these crinmes, or
was ressonably caleulated to bring them about, The sllegation of the

eriminal enterprise would be so couched as to permit full proof of the
entire Mazi plan from its inception and the means used in its furtherance
end execution, including the prewar atrocities and those commitied agrinst
their own nationals, neutrsls, and stateless persons, as well ad the wnging
of an illegal war of sggression with ruthless disregard for internstionsl
law snd the rules of war, BSuch & charge would be firmly founded upon the
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NUREMBERG TRIAL
HAILED BY TRUMAN

He Says It Blazed a New Trail
in International Justice —
Accépts Parker Resugnatlon

Special to Tur New Yorx Trmes

WASHINGTON, Oct. 12—The
Nuremberg trial blazed “a new
trail in international justice,”
President Truman said today in
accepting the remg’natmn of John
J. Parker, United States Circuit
Judge of Charlotte N. C., as alter-
nate member of the International
Military Tribunal.

Judge ©Parker submitted his
resignation, effective Monday, to
return to his judicial duties now
that he has completed the service
he agreed to perform. In accept-
ing. it, President Truman wrote
Judge Parker praising his gervice
and commending the work of the
tribunal.

“The Nuremberg trial will be
‘ong remembered,” he stated. “It
vas your privilege to participate
n the blazing of a new trail in
international justice. For this
work you were peculiarly fitted by
reason of learning, integrity and
conscience and judicial tempera-
ment,

“I feel tha.t you have discharged
your duties with distinction. You
have served faithfully and well the
cause of civilization and of world
peace and can safely leave the re-
sults of your labors at Nuremberg
to- the verdict of history.”
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Justice Jackson Weighs Nuremberg’s Lessons

NUREMBERG (By Wireless).

HE Nuremberg trial of the Nazi war

l criminals proves that always it is

worth while to give men a hearing

before you decide whether to exacute

them. That is not a universal custom in

Europe and it never was a Nazi practice.

And there are people in the United States

who say that “they’” (we are seldom told

just who) should have been shot without
all the bother of a trial.

The choice that faced President Truman
was a simple one. We had captured many
enemy war leaders whom the world ac-
cused of serious crimes. Three things
could be done with them: First, they could
be turned free, ignoring the accusations;
second, they could be punished without
trial; third, there could be hearings to
see just who ought to be punished and for
what.

We may disregard the few sympathizers
who would hrave set the prisoners free.
The only real criticism of the President’s
decision to hold the trials comes from the
“shoot 'em at sight” school.

Typical of this criticism of the trial is
a recent article in The Atlantic Monthly,
which regards the Nuremberg trial as
“dangerous precedent.”- Buat the writer
goes on:

“In my opinion there are valid reasons
why several thousand Germans, including
many defendants at Nuremberg, should

In « reply to critics of the trial he finds that
it has made "undiscriminate vengeance’ obsolete.

By ROBERT H. JACKSON
Chief of Counsel for the United States, International Military Tribunal

either by death or by imprisonment be
permanently removed from civilized soci-
ety.”

Among the hundreds of thousands of
Nazis taken prisoner, who are these ‘‘sev-
eral thousand' who should be killed or im-
prisoned? Are they to be identified by
name, by position and rank, or by other
criteria, or by no criteria? And how shall
we know which of the ‘“several thousand"”
ought to die and which should be merely
imprisoned? And what are the “‘valid rea-
sons” for discriminating between them-—
without an inquiry into the facts? And
what better means of investigating facts
is there than a trial which endeavors to
find the truth after hearing both the
accused and the accuser?

THE article suggests an alternative to
the Nuremberg trial:

“It would have been consistent with our
philosophy and our law to have disposed
of such of the defendants as were in the
ordinary sense murderers, by individual,
routine, undramatic military trials.”

In the first place the Nuremberg trial
is taking place before an International
Military Tribunal, American participation
in which was undertaken by the President
as Commander in Chief, True, most of
the judges are men eminent in law rather
than military affairs. Why it would be
“consistent” and “undramatic” to arraign
world notorious characters like Goering,
Ribbentrop, Keitel, Raeder and others be-
fore a half dozen generals, but objection-
able to arraign them before leading jurists
sitting in the same capacity, we are not
told.

But the worst feature of this formula
is its perfect prescription for letting big
men go and punishing little ones. Most
of the top Nazis are not “in the ordinary
senge murderers.” Their fingers pulled
no triggers. They turned on no gas in
extermination chambers. They beat to
death none of our crashing airmen. The
top Nazis only made plans and gave
orders and left murder in the ordinary
sense to little men. Many of these little
men have been tried before American mili-

Prosecutor of the Nazi gang—Justice Jackson in the courtroom at Nuremberg.
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tary courts, convicted and executed. But
the real challenge was always what to do
with high-ranking plotters and planners
and top-level criminals. That is the chal-
lenge the Nuremberg trial is answering.

But The Atlantic Monthly article offers
a different plan: “For those who were not
chargeable with ordinary crimes but only
with political crimes, such as planning an
aggressive war, would it not have been
better to proceed by an executive deter-
mination—that is, a prosecription directed
at certain named individuals?”

It may be due to my experience over
here, but I shudder to read this advocacy,
especially by a Federal judge, of “pro-
scription”—taking life or liberty-—even
from enemies, by “executive determina-
tion” on charges of “political crimes.”
The Nuremberg evidence shows that to
have been the device used by Hitler and
Himmler in sending an endless procession
of untried men to death or concentration
camps.

WHATEVER defects may be charged
to the Nuremberg trial, its danger as
precedent and its offensiveness to Ameri-
can ideas of justice, liberty and law are
as nothing compared to the dangers from
killing or punishing people for political
crimes by executive order. That it can
be '“better” or less offensive to notions
of justice to kill men without a trial
rather than with & trial is a proposition
hardly defensible to my mind.

The consequence of giving the top
Nazis a genuine trial is, of course, labor,
inconvenience and expense. We have had
to listen to their excuses, and let the
world hear them as well, which at times
has been provoking. But it does seem to
me that it was the decent and orderly way
to proceed and it has produced worth-
while by-products as well.

" If we had stood these twenty-two de-
fendants against the wall and shot them
“by executive determination,” in ten years

‘the United States would be defenseless

against the suspicion that we did not give
them a trial because we could not prove
their guilt or because they could prove
their innocence. Our position would be as
weak as that of the Nazis regarding the
Roehm purge, in which, by executive or-
der, they killed without trial and on
charges of political crimes many of their
opponents. Whatever cause they may
have had, they did not submit to any pub-
lic inquiry and they cannot today escape
the inference of mere murder. Such a
procedure on our part would lay the foun-
dations for martyrdom and a resurgence
of nazism in Germany.

Whatever we ultimately do with these
men we will do after an open hearing and
upon evidence recorded for the world's
scrutiny. We as well as the Nazis can be
judged on this record, and .we do not
shrink from the judgment.

ANO’I‘HER lesson of the Nuremberg
trial is that captives can be given a dis-
passionate hearing even in the immediate
aftermath of war. Every defendant at
Nuremberg has counsel chosen by himself
or assigned by the tribunal.

Counsel have access to their clients and
to all witnesses here in Nuremberg. Every
document used by the prosecution has
been furnished to the defense in German.
Every document requested by the defense,
if approved by the tribunal as-relevant,
has been produced by the prosecution if
in its possession, (Continued on Page 59)



Lessons of Nuremberg

(Continued from Page 12)
and, if not, has been searched
for by the Allied forces.

Moreover, every defense wit-
ness approved by the tribunal
has been brought here by the
Allies. Witnesses and defense’
counsel have been billeted,

" messed and guarded by the
United States Army. They
have been provided office
space, stenographic help and
office supplies. No American
citizen on trial in American
courts could receive as exten-
sive_ free assistance as these
Nazi defendants have received.
But I think the example in
the first international crimi-
nal trial of a generous oppor-
tunity for a full defense is
wholesome,

IT is to the credit of the
judges and lawyers of west-
ern Europe that they seem
universally to recognize that,
if ever peace is to come in
their lands, undiscriminating
and vengeful executive action
must give way to fair trials
even for their hated oppres-
sors. ‘'Lawyers were often
leaders of the resistance. As
intellectuals they were marked
for extermination. Many of
them bear marks of violence.

At a dinner given recently
by the Paris bar nearly haif
the members present had been
in  German ‘concentration
camps, in hiding during the
occupation or in exile. In
Czechoslovakia I was greeted
by the Lord Mayor of Prague
and fourteen members of Par-
liament—all former concentra-
tion camp inmates. The same
ig true in Belgium,-the Nether-
lands, Denmark and Norway.
But they have generally coun-
seled proceeding against trai-
tors, collaborators and mur-
derers with caution and mod-
eration. One never hears
among them the “shoot 'em at
sight” philosophy, even though
they have suffered in a way
we cannot know.

The trials of Quisling in
Norway and of Karl Hermann
Frank in Prague havebeen con-
spicuously dignified and fair.
Strangely enough, among the
vast and varied mail I receive
here, complaint against the
trial and exhortation to shoot
the defendants at once come
chiefly from Germany and
the United States — rarely
from the occupied countries
which suffered most.

Of course, this moderation
and fairness cannot be
vouched for in some of the
Eastern states, but even there
the example may not be lost.

SOLUTIONS TO LAST WEEK'S
DOUBLE-CROSTIC PUZZLE

Joshua L. Liebman: “PEACE
OF MIND.” Intelligence, pur-
pose . . . personality, the will
to live, the need to love, the
yearning to be related .
are just as important clues to
reality as atoms and electrons.
-+ . Why exalt the atom as
the clue to truth and ignore
the mind of man?

But, say the critics, it would
be'all right to try the Nazis
for murder, but it is all wrong
to try them for making ag-
8ressive war. I happen to be
convinced that in the London
agreement of Aug. 8, 1945,
signed by judges of the high-
est courts of England; France
and the Soviet Union, as well
as by me, and since adhered
to by eighteen nations, we
merely codified what was ex-
isting international law when
Wwe said that to wage and plot
& war of aggression is a crime.

IF, however, our criticy pay
us the compliment of insisting
that we really made a great
new step in enforcing interna-
tional law, I shall not protest.
It was a silly state of affairs
that men were everywhere
punished for inciting a riot
and nowhere punished for in-
citing a war. I am willing to
share the odium of correcting
that anomalous situation. It
was an immoral doctrine
against the common sense of
men that wars of aggression
must never bring retribution
upon their instigators. If there
is one thing on which simple
human beings would all agree
it is that war makers should
be punished for their crime—
the crime which ranks above
and includes all others.

The mere fact that four
dominant nations without res-
ervation have codified and ex-
pressly and clearly stated this
principle seems alone to evi-
dence progress. But they are
jointly proceeding in good
faith to make practical appli-
cation of the principle. Is
there not also hope for the
future to be derived from the
experience at Nuremberg,
which discloses much common
ground in legal concepts
among  peoples commonly
thought to be far apart in such
matters? Popular thought is
focused on political relations
in which there are dramatic
differences of interest and of
view. Political policy is usu-
ally the expression of immedi-
ate interests, often short-
sighted or temporary ones,
while a people's law is more
apt to express settled and
abiding convictions.

ESPITE our diversity of
legal traditions and culture
and interests, I have found
from my Soviet, French and
British colleagues at Nurem-
berg that our fundamental
views of what is right and
what is wrong, what is fair
dealing and what is foul play,
what i3 socially harmful and
what is to be fostered, are
not so far apart, and such dif-
ferences as do exist are very
apt to be exaggerated. It isin
such fundamental accords that
I find real hope of understand-
ing between the Western and
the Eastern worlds.

But it sometimes is said
that the concurrence of other
nations—Russia usually being
meant—in outlawry of ag-
gressive war is but lip service
(Continued on Following Page)
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Justice Jackson addressing the court at Nuremberg.

Lessons of Nuremberg

(Continued from Preceding Page)
and that it has not lived up to
the profession and does not
mean to. All nations have vio-
lated this principle in the past.
In fact, it was not clearly rec-
ognized as a legal principle
until after the first World
War. But I think the crimi-
- nality of aggressive war-mak-
ing is a conviction held as
deeply by the Russian people
as by our own.

IF it were not that most of
our legal differences are su-
perficial, it would hardly have
been possible for the four Al-
lied nations to have engaged
in constant day-to-day cooper-
ation over the period of this
trial. It is in our procedures,
our way of going about trials,
that the greatest differences
exist between us. But even
there we have so far recon-
ciled our ideas that we have
been able to divide responsi-
bility for different phases of
the case, and frequently the
interests of all four prosecut-
ing powers have been repre-
sented before the tribunal by a
single lawyer alien to three of
the powers for whom he spoke.
This cooperation is not the
less significant because it is
among lawyers traditionally
prone to differ and argue to
the extent that even partners
in the same firm will often dis-
agree violently about the best
way to conduct a case. In
Nuremberg we do not have to
speak of international cooper-
ation in terms of hopes. We
may speak of accomplish-
ments—it is a going concern
despite a worldwide atmos-
phere of suspicion, hostility,
recrimination and stalemate.
If it had not been for this
cooperative attitude this trial
could not have been so expedi-
tiously conducted. I know
that it is generally thought to
be a long and slow-moving
trial. But that superficial view
dissolves in face of facts.

If you, reader, should be run

. down by an automobile today
Yyou will be very lucky if you
get your case to trial within
a year. But this case involv-
ing nations, involving millions
of murders, went to trial on

the 20th day of November, less
than seven months after the
surrender of Germany. Until
that surrender our evidence,
our defendants, our witneses
and even our courthouse were
in the hands of the enemy.
But it is said that it has
taken toc long to try the
case-—almost seven months so
far. This is less time than is
taken in the United States by
the average anti-trust case
and less than it usually takes
for a commission to fix street
fares in a medium-sized city.
The trial of Warren Hastings
took seven years. In the per-
spective of history, I am more
fearful that the Nuremberg
trial may be regarded as hav-
ing been done too hastily
rather than too thoroughly.

But if all other reasons fa-

voring trial instead of execu-

tive determination were insuf-
ficient, the exposition and au-
thentication of the documen-
tary evidence alone would jus-
tify it. It was the necessities
of a trial which forced a gen-
uine search for and disclosure
of the documentation of this
war. The surrender came in
May, 1945, and before the
month was out we were in
France and Germany organiz-
ing the search for documents
and other evidence. The Allied
armies had moved so fast that
the orders to destroy records
went unheeded as the Nazis
took to their heels.

WHETHER these docu-

ments would ever have been
preserved or made available
except for this trial may be
doubted. The terrible experi-~
ence of this generation would
soon be forgotten or disbe-
lieved had not documents
spelled it out in ghastly de-
tails, but if they had been sim-
ply found and published, ex
parte, no one would have
known whether they were gen-
uine. What makes them now
undeniable is that they have
been submitted to examination
in adversary proceedings,
where they have been authen-
ticated by those whose inter-
est was to deny and whose
knowledge of their truth or
falsity was unquestionable.

As a result, experts will long
draw lessons for their special-
ties from the Nuremberg evi-
dence. The record of the plot-
tings and incitements, prepa-
rations and intrigues that pre-
ceded and accompanied the
second World War is vastly
richer than has been available
to scholars concerning any
other war.

SURELY those who draw
new treaties will find impor-
tant lessons in these documents
as to why former treaties were
futile and how they were cir-
cumvented. Friends of liberty
will find grim instruction in
the rise of the Nazi party, its
methods of seizure of power,
and its establishment of dicta-
torial control over the German
people. Jurists will find ad-
monition in the way the rule
of law was set aside, an inde-
pendent judiciary destroyed
and party and class use of the
courts as instruments of politi-
cal policy was established.
Diplomats will read the dis-
closures of secret maneuvers
engineered by foreign offices
with deep interest. Naval ex-
perts will find instruction in
naval policy development anad
deception. Military men will
unfold the story of first secret

‘and then open preparation for

war and of its measures and
counter-measures. Psycholo-
gists will find'the mass move-
ment, the fanatical leadership
and the blind following of
pathological interest.

These documents, carefully
indexed, are soon to be pub-
lished by the Government
Printing Office for the infor-
mation of our people,

So I think the great lesson
which Nuremberg has taught
the world, irrespective of the
outcome of this trial, is that
while a hearing to make sure
you are punishing the right
men and for the right reasons
does take time, does cost
money and does allow them
to reiterate their defenses, it
is worth while., Undiscerimi-
nating vengeance and killings
without hearings are made
obsolete by Nuremberg and
only the obsolete minded will
mourn the loss. -
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Nuremberg Trial Upholds Our Justice

_Cburt’_k Proceedings and Acquittals Are Declared
to Enhance the Prestige of Anglo-U. S. Legal System '

The conduct of the Nuremberg
trials, acquittal of three defend-
ants and partial acquittal of oth-
ers and refusal of the International
Military Tribunal to indict the
German Genera! Staff and some
German organizations as criminal
have greatly’ increased the pres-
tige of Anglo-American and Allied

justice. , . o
Here, clearly, was no mock trial,
no foregone verdict; the justice
was military and severe, but it
was justice. o .
This has not always been so.
American and Allied conduct
toward the conquered since the
war's end has not always been
moral and just; sometimes we
have acted as conquering ‘‘super-
men” and turned to revenge in-
stead of to justice.  Some of the
war criminal trials have smacked
far too much of “kangaroo courts;”
where the verdict was foregone
and the trial nearly a mockery. -

Yamashita Trial Contrasted

Nuremberg was in particularly
refreshing contrast to the trial-of
Lieut. Gen. Tomoyuki Yamashita,
who commanded the Japanese
Fourteenth Army Group in the
Philippines from Oct. 9, 1944, to
Sept. 2, 1945. This trial, which re-
sulted in the subsequent execution
of General Yamashita, evoked a
new principle of military law, in
fact of all law, and one that
might have established, had it not

By HANSON W. BALDWIN

been for Nuremberg, a dangerous
judicial and military precedent. -
This is the conclusion of Major
Eugene P. Boardman, United States
Marine Corps, who was an offi-
cial interpreter at the Yamashita
trial. In “The Yamashita Trial
Changes the Rules” in the June
issué of The Marine Corps Ga-
zette, an article of particular in-
terest beécause of the end of the
Nuremberg trial, Major Boardman
describes the unorthodox and prec-
edent-making rules of the trial.

Rules Called Extraordinary

“In effect neither a court-martial
nor a -civil body, this body [the
military commission that {ried
Yamashita] was directed to follow
rules of procedure created specific-
ally for the trial of war, criminals.
Considerable latitude was given as
regards the admissibility of evi-
dence. Acceptable as_evidence was
heresay and sworn statements un-
supported by witnesses. Further,
the commission was both jury and
judge.”

mitted without the order, authority
or knowledge of his superior,’ is
the war crime of the superior.”

Obviously such a precedent was
far-reaching; wunder .its terms
nearly any commander anywhere,
Americans included, could be held
liable as a war criminal for
murder or rape committed by a
subordinate, even if he had ordered
the plunishment of such crimes.

Because of such history-making
concepts and because of the at-
tempt in Nuremberg to indict an
entire military hierarchy, the war
crimes trials had been followed
with great interest—and some un-
easiness—by the American and
other armies and navies. There
has been no sympathy for the de-
fendants, although it was felt that
some of them, particularly the ac-
quitted and Grand Admiral Karl
Doenitz, ‘were far less culpable
than the others. )

The chief worry was felt. lest
the somewhat  elastic rules of the
Yamaghita trial be made applicable

These extraordinary - “rules,” to Nuremberg, and that a blanket
contrary to all past Anglo-Ameri- indictment and a distortion of the
can ideas of justice, and the whole ordinary concepts of Anglo-Ameri-
concept of the trial that led to can justice receive the. seal of
General Yamashita’s conviction judicial approval.
and execution mean, Major Board- Nuremberg has upheld those
man concludes, that “the United concepts of justice, extraordinary
States has now taken a decisive though the trial has been, that
step toward establishing the prin- most Americans regard as fair.
ciple which is a new concept of That in itself is a moral factor of
command responsibility: that the some importance in reshaping the
war crime of a subordinate, ‘com- future world.
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